30AKD  OF  INQUIRY  DECISION  UNDER  THE 
ONTARIO  HUMAN  RIGHTS  ACT  (1981) 


Decision  #90-006 


TODD  R.  BLACKBURN,  MATTHEW  G.  CLIFFORD, 
PAUL  SCHEIB,  RON  LIIGSOO,  GORD  McMILLAN 
AND  JAMES  HARRIS 


v . 


DAVID  LAM  AND  PHILIP  LAM 


;te:     as  of  12  June  1990 


Place:     as  at  Kingston  Ontario 


Before;     A.W.R.  Carrothers 


COMPLAINANTS 


RESPONDENTS 


Appearances:     Anthony  Griffin,  Counsel  for  the  Commission 

Diane  K.  Burkon,  Counsel  for  David  Lam  and  Philip 
Lam 


I .  Waiver 


At  the  beginning  of  the  hearing  each  of  the  five 
complainants  who  made  an  appearance  at  the  hearing  waived  his 
right  to  be  represented  by  counsel  and  stated  that  he  was 
satisfied  to  accept  the  presentation  of  counsel  for  the 
Commission  as  his  own.     A  transcript  of  Mr  Schelb's  evidence  was 
filed  in  his  absence. 

II .  Issue 

The  basic  issue  in  this  case  is  whether  the  respondents 
discriminated  against  the  complainants  in  accommodation  on  the 
basis  of  sex. 

III .  Narrative 

The  six  complainants  were  at  relevant  times  students  in 
various  faculties  at  Queen's  University  in  Kingston  Ontario.  The 
principal  respondent/  David  Lam,  owns  revenue  property,  some  in 
conjunction  with  others,  as  in  this  case,  mainly  in  the  vicinity 
of  Queen's  University.     The  house  in  question,  231  Alfred  Street, 
is  in  what  the  Property  Standards  Officer  for  the  City  of 
Kingston  called  "the  central  core  of  the  student  housing  area" 
and  what  one  of  the  complainants  referred  to  as  the  "student 
ghetto" . 
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^       Philip  Lam  was  joined  as  a  respondent  when  it  was  learned 
that  he  shared  with  his  father  title  in  the  property  in  question. 
He  did  not  appear  at  the  hearing  and  was  not  party  to  the  events 
which  gave  rise  to  these  complaints. 

'What  is   in  issue  in  this  case  is  the  determination  of  what 
events  occurred  between  22  January  1987  and  the  evening  of  26 
January  1S87  as  the  complainant  McMillan  as  leader  of  a  group  of 
students,  and  the  other  complainants  (for  convenience  I  refer  to 
the  group,  composed  of  the  complainants,  as  the  Group  or  the  M 
Group,   to  distinguish  it  from  a  second  group  which  appears  later 
in  the  narrative)  sought  to  secure  a  lease  on  the  house  in 
quest  ion . 

All  communications  on  behalf  of  the  Group  were  made  by 
McMillan  and  were  made  by  telephone,  down  to  the  moment  when  the 
Group  appeared  at  Lam's  home  at  6:37  on  the  evening  of  Monday 
January  26  1987.     Lam  stated  in  evidence  that  it  was  his  practice 
to  give  to  prospective  tenants  the  telephone  number  of  the 
current  tenants  and  to  let  communication  develop  without  his 
further  involvement  until  such  time  as  the  prospective  tenants 
were  in  a  position  to  seek  a  lease  from  him. 

It  appears  to  be  a  convention  that  student  housing  is  rented 
for  a  12  month  period  from  1  May  to  30  April,  with  the  tenants 


having  the  right  to  sub-Let  from  May  to  September  to  cover  the 
period  of  the  University  intersession  and  the  summer  session  when 
the  tenants,  usually  occupying  the  premises  for  the  normal 
winter-spring  term,  do  not  have  need  for  the  accommodation.  (It 
may  be  noted  that  changes  in  the  identity  of  the  members  of  a 
group  can  occur  during  the  course  of  a  term  without  the  prior 
knowledge  of  this  particular  landlord.) 

On  22  January  McMillan  phoned  Lam  about  renting  231  Alfred 
for  a  year  as  of  1  May  1987,  and  told  him  the  group  consisted  of 
four  males  and  two  females.     (Incidentally,   I  do  not  expect  that 
the  parties  to  these  proceedings  -  the  witnesses  who  appeared  at 
the  hearings  -  went  around  talking  about  males  and  females:  I 
expect  they  talked  about  men,  women,  boys,  girls,  possibly  guys 
and  gals,  but  not  males  and  females:     I  very  much  doubt  that  the 
Ontario  Human  Rights  Code  has  worked  such  a  change   in  vernacular 
3peech.     Where  these  formal  words  appear  in  the  evidence  I  assume 
the  witness  is  paraphrasing,  as  I  am  sure  were  the  complainants 
when  they  attributed  grammatically  correct  English  to  the 
respondent . ) 

Lam  told  McMillan  that  another  group  had  first  choice  of  the 
house,  but  that  if  that  group  did  not  sign  a  lease  Lara  would  get 
in  touch  with  McMillan.    Lam  subsequently  contacted  McMillan,  and 
the  two  agreed  to  the  signing  date  of  26  January. 


The  day  after  that  contact  McMillan  phoned  Lam  and,   I  find, 
arranged  for  2:30  p.m.  as  the  time  for  the  Group  to  attend  at 
^m*s  house   for  the  signing.     McMillan  says  he  told  Lam  on  25 
January  that  the  group  had  been  changed  to  all  males.     Lara  says 
otherwise . 


Five  of  the  six  complainants  indicated  that  they  had  no 
difficulty  in  understanding  the  respondent.     It  turns  out,  as  a 
matter  of  evidence,  and  observation  on  my  part  in  the  course  of  a 
difficult  cross-examination,  that  Lam  cannot  read  or  write 
English.     His  level  of  comprehension  of  the  spoken  word  appears 
to  be  low,  except  where  he  is  using  or  hearing  a  vocabulary 
closely  related  to  his  business  enterprises.     (In  cross- 
examination  he  wandered  away  from  questions  of  counsel  for  the 
Commission,  yet  had  no  difficulty  getting  back  on  track  when  his 
counsel  instructed  him  to  "answer  the  question".)     Second,  Mr  Lara 
stated  that  at  the  meeting  on  the  evening  of  26  January  the 
members  of  the  Group  did  not  appear  to  be  upset.     Yet  one  of  them 
was  sufficiently  upset  to  leave  the  meeting,  and  one  stayed 
behind  to  try  to  convince  Lam  to  rent  the  house  to  the  Group. 

I  find  that  shortly  before  the  2:30  appointment  McMillan 
phoned  Lam  to  change  the  time  to  4:30.     He  later  changed  the  time 
to  6:00,  and  when  he  was  still  unable  to  assemble  his  Group  he 
changed  the  time  to  6:30.     I  find  that  after  this  last 
postponement  Lam  decided  to  give  priority  to  the  mixed  group  led 
by  Carolyn  Burton  (hereafter  the  B  Group). 


r   find  that  the  M  Group  arrived  at  Lam's  door  at  6:37  p.m. 
There  is  evidence  that  Lam's  first  words  were  "Where  are  the 
girls?"     Lam  denies  that,  and  says  he  said  "The  house  is  gone". 


Lara  invited  the  M  Group  into  his  living  room.  The 
complainants  stated  that  Lam  then  3aid   (paraphrasing:     see  above) 
that  if  they  would  replace  two  males  with  two  females  he  would 
rent  them  the  house,  because  females  are  tidier  than  males  and 
would  see  to  it  that  the  house  was  kept  clean.     Lam  denies  saying 
anything  of  that  nature.     Pages  140  and  142  of  the  first  volume 
of  the  transcript  relate  (examination-in-chief): 

Q.     Mr  Lam,  during  the  conversation,  did  you  say  something  about 
girls  being  cleaner? 

A.     Yes,   I  was  talking  just  general,  general  talking;     I  mean, 
like  today  is  rain  day,  today  is  snow,  and  1  talking  this  way.  I 
3aid,   "Cleaning  the  house,  and  girls  keep  a  house  cleaner  than  a 
boy".     Some  of  them,   they  never  clean  thera  for  whole  year.  I 
tell  them  "Why?"     He  said,   "We  don't  have  time." 

Q .     What  did  Mr  McMillan  and  the  young  men  say  when  you  said  that 

girls  were  cleaner  than  boys? 

A.     What  did  he  say? 

Q.     Yes,  do  you  remember? 

A.     I  don't  know  what  he  said. 

Q .     Were  the  young  men  upset? 

A.     No,  No. 

Q.     Were  they  angry? 

A.     No,  I  talking,  I  just  talking,  you  know. 

Q.     Mr  Lam,  all  six  of  these  young  men  have  said  that  you  said  to 
them  that  if  they  got  rid  of  two  boys  and  brought  in  two  girls, 
you  would  rent  231  Alfred? 

A.     No,  I  never  say  that;    they  misunderstand  my  words?  Ls_icJ 
Q.     What  did  you  say  about  girls? 

A.     I  said  I  prefer  a  girl,  keep  a  house  more  cleaner,  nice, 
cleaning  the  house. 

Q.     Did  these  young  men  3ay  that  they  were  clean?    Did  they  say 
they  were  tidy? 

A.     I  don't  know,  I  forget  what  they  said. 


IV.     Conclusions  of  Fact 


I  find  myself  weighing  improbabilities,  not  probabilities. 


Lam  could  have  stuck  to  his  decision  not  to  let  to  the  M 
Iroup  but  to  let  to  the  3  Group,   without  more.     He  was  on  sound 
ground.     He  also  wanted  to  let  other  properties  and  he  offered 
chera  to  the  M  Group.     Vhy  did  he  introduce  the  subject  of  the 
comparative  tidiness  of  young  women  over  young  men?     Why  would  he 
be  prepared  to  rent  231  Alfred  to  the  M  Group  on  his  conditions 
when  he  had  arranged  a  meeting  with  the  B  Group  for  later  that 
night? 

Three  events  occurred  that  night  among  the  members  of  the  M 
^:oup.      (1)   Todd  Blackburn  left  the  meeting  in  a  state  of 
indignation.     Was  the  evidence,  or  the  indignation,   invented?  (l\ 
James  Harris  stayed  behind  to  try  to  persuade  Lam  to  change  his 
mind.     Was  that  a  pretext?     (3)  McMillan,   immediately  after  the 
close  of  the  meeting,  phoned  his  mother  in  Thorold  to  pursue  the 
question    whether  the  action  of  Lara  (on  McMillan's  understanding 
of  it  and  as  he  related  it  to  his  mother)  was  a  violation  of  the 
Ontario  Human  Rights  Code.     Did  the  Group,  in  short,   invent  the 
story  about  Lara's  proposal?    Or  should  the  whole  matter  be 
dismissed  as  being  a  huge  misunderstanding? 

In  ray  judgment  both  the  five  complainants  who  gave  evidence 


and  the  respondent  impaired  their  credibility,   the   former  by 
denying  any  difficulty  in  communicating  with  Lam,   the  latter  by 
denying  that  the  members  of  the  Group  were  upset. 

Nevertheless,  we  do  know  that  Lam  introduced  the  subject  of 
the  comparative  tidiness  of  women,  and  I  have  to  make  a  finding 
as  to  whether  he  went  further  and  either  made  the  offer  that  the 
Group  said  he  did,  or  by  words  and/or  actions  led  the  members  of 
the  Group  reasonably  to  conclude  that  that  was  his  intent,  I 
find  that  the  greater  probability  Is  that  he  did  one  or  the  other 
than  that  he  did  neither. 

It  is  not  ray  task  to  determine  what  Lam  meant  ("the  devil 
himself  knoweth  not  the  thought  of  man")  but  what  message  he 
conveyed  to  the  members  of  the  M  Group.     Nor  is  it  my  task  to 
find  a  rational  basis  for  Lara's  seemingly  irrational  deviation 
from  his  practice  (as  I  find  it  was)  of  taking  groups  of  tenants 
in  whatever  composition  they  present  themselves  to  sign  Lam's 
form  of  lease  and  make  payment  of  the  first  and  last  months' 
rent . 

I  have  not  dwelt  upon  the  evidence  of  Mrs  McMillan.  It 
corroborates  the  evidence  of  her  son  that  he  phoned  her 
immediately  after  the  end  of  the  meeting  that  evening,  but  the 
rest  of  the  evidence  relates  to  events  that  occurred  after  what  I 
perceive  to  be  the  critical  period  of  time:     the  meeting  between 
Lam  and  the  M  Group. 
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Nor  have  I  dwelt  upon  the  evidence  of  Ma  Verity.     It  is 
quite  straightf orward,  dwelling  on  the  relationship  between  the 
^^'o  Groups  after  26  January.     There  is  much  the  witness  does  not 
remember.     And  at  one  point  she  speculates  on  why  Lam  did  not 
sign  the  lease  that  Ms  Burton  signed  on  behalf  of  the  8  Group  and 
whose  signature  Ms  Verity  witnessed  the  night  of  26  January  1987. 
3ut  it  is  no  more  than  speculation  and  establishes  nothing. 
Lara's  explanation  is  that  he  did  not  sign  because  the  Group  did 
not  pay  him  the  first  and  last  months'   rent,  and  I  find  that 
explanation  entirely  credible. 

V.     Conclusion  on  the  Complaints 
On  the  basis  of  the  conclusions  of  fact  recorded  above  as  to 
^^at  happened  on  the  evening  of  26  January  1987,    I  conclude  and 
decide  that  the  respondent  David  Lara  infringed  the  rights  of  the 
complainants  under  section  2  of  the  Human  Rights  Code  by 
discriminating  against  the  complainants  in  respect  of  the 
occupancy  of  accommodation,  and  thereby  contravened  section  8  of 
the  Code. 

VT .     Special  Damages,  General  Damages,  and 
an  order  respecting  Futurt  Practices 


1.     3pecial  Damages 

Lam  had  good  reason  to  do  what  he  did,  that  is,  to 


grant  a  lease  to  the  B  Group  on  the  house   in  question.     I  find 
that  on  26  January  he  started  to  seek  out  a  tenancy  with  the  3 
Group  for  the  reason  that  the  M  Group  failed  to  keep  its 
appointments.     His  error  was  to  add  a  discriminatory  component  to 
what  he  was  at  liberty  to  do.     That  does  not  convert  the  loss  to 
che  M  Group,   which  would  have  occurred  in  any  event,   into  special 
damages . 

I   find  that  there  are  no  special  damages. 
2 .     General  Damages 

Counsel  for  the  Commission  cited  a  passage  from  the  Decision 
of  Peter  Cumraings  in  Cameron  v.   Nel-Gor  Kursino  Home  (1984)  5 
CHRR  paragraphs  18284-18556  that  sets  out  two  bases  for  general 
damage  awards  under  the  Ontario  Human  Rights  Code,   1981:  first, 
to  meet  the  objective  of  restoring  to  a  complainant  his  human 
rights  of  which  he  was  deprived  by  the  discriminatory  conduct  of 
the  respondent;     and  second,  to  meet  the  broader  policy 
objectives  of  the  Code. 

The  complainants  in  the  present  case  are  persons  of 
educational  privilege  in  our  society.     One  is  well  on  his  way  to 
becoming  a  lawyer,  two  more  to  becoming  mechanical  engineers. 
One  is  a  student  of  politics.     One  is  a  teacher.     One  is  an 
aspiring  businessman.     t  have  spent  most  of  my  professional  life 
as  an  educator   in  such  company.       They  fought  their  case  on  a 


matter  of  principle,  and  won.  Other  human  rights  cases  speak  of 
injury  to  dignity  and  self-respect,   humiliation,  and  impairment 

^^>£  the  right  to  be  free  from  discrimination.     The  complainants 
did  not  pursue  this  case  for  material  gain.     Their  level  of 
education  and  their  awareness  of  what  is  right  and  fair  belies 
chat.     As  counsel  for  the  Commission  stated:   "It  is  hard  to 
imagine  that  these  men  are  in  it  for  the  money."     (See  Vol.   2  of 
the  transcript  at  page  70.)    The  decision  of  this  Board  should,  in 
and  of  itself,   meet  the  objective  of  making  restitution  to  them  - 

should  give  to  the  complainants  an  appreciation  that  their 
civil  rights  have  been  restored.     And  I  am  sure  they  would  agree 
that  restitution  must  stop  where  retribution  begins.     We  are  not 
competing  here  with  denial  of  employment  on  grounds  of  sex; 
discrimination  against  people  of  native  ancestry  in  a  bar; 

^denial  of  employment  because  of  pregnancy;     age  discrimination; 
compulsory  early  retirement;     denial  of  "family  status"  to  a 
homosexual  couple;  or  discrimination  on  the  basis  of  religious 
belief. 

I  assess  general  damages  at  zero. 

3.  Order  Respecting  Future  Practices. 

I  have  found,  above,  that  Lam's  practice  is  to  grant 
tenancies  as  groups  of  students  present  themselves,  without 
discrimination.     I  realize  that  from  the  point  of  view  of  the 
complainants  the  respondent's  deviation  from  his  own  standard 
nevertheless  resulted  in  discrimination,  juet  as  the  reason  why 
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the  complainants  failed  to  keep  their  appointments  nevertheless 
gave  the  respondent  cause   (if  he  needed  it)     to  seek  a  tenancy 
agreement  with  another  group.     Eut  in  my  judgment  an  order 
respecting,  future  practices  is  not  appropriate.     In  all  the 
circumstances  of  this  case   (the  ironies  of  which  will  not  escape 
the  reader)  an  order  respecting  future  practices  would  not  be 
compatible  with  "the  broader  policy  objectives  of  the  Code" . 

4 .     The  Co-Respondent 

Counsel  for  the  Commission  argued  that  any  decision  should 
run  against  the  co-owner  of  the  property,  Philip  Lara,  because  of 
section  8  of  the  Human  Rights  Act:   "No  person  shall  infringe  or 
do,  directly  or  indirectly,  anything  that  infringes  a  right  under 
this  Part.H     I  do  not  believe  that  the  public  policy  of  the  Code 
would  be  advanced  by  invoking  the  concept  of  vicarious  liability 
in  this  case. 

I  wish  to  thank  counsel  for  the  parties  for  the  care  and 
thoroughness  o£  their  presentations. 

DATED  at  Ottawa,  Canada,   this   11.   day  of  June  1990 


A.W.R. 


Carrothers 


Board  of  Inquiry 


